THL'S OPI NI ON WAS NOT_ WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1)
was not witten for publication in a law journal and (2) is not
bi ndi ng precedent of the Board.
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WALTZ, Adm nistrative Patent Judge.

DECI SI ON ON APPEAL
This is a decision on an appeal under 35 U.S.C. § 134 from
the examner’'s final rejection of clains 1 to 20, which are al
the clains in this application.
According to appellants, the invention resides in a process

for the disproportionation of C-C; paraffins conprising reacting

! Application for patent filed February 1, 1993.
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the paraffins in a fluidized bed reactor at a pressure |less than
about 300 psig with a crystalline alumnosilicate zeolite
catal yst having an al pha val ue bel ow about 10 (brief, page 1).
The subject matter on appeal is adequately illustrated by
i ndependent claim1, reproduced bel ow
1. A process for the disproportionation of a feedstock
conprising C;-C, paraffins conprising reacting the paraffins in a
fluidized bed reactor at a pressure |l ess than about 300 psig with
a catal yst conposition conprising a crystalline alumnnosilicate
zeolite having an Al pha Val ue bel ow above 10.

The references relied upon by the exam ner are:

Chl oupek et al. (Chl oupek) 3, 953, 537 Apr. 27, 1976
Morri son 4,686, 316 Aug. 11, 1987
Har andi 5,171,912 Dec. 15, 1992

Clains 1 to 20 stand rejected under 35 U.S.C. § 103 as
unpat ent abl e over “any of the US patents 5,171,912 (Harandi),
4,686,316 (Mrrison) and 3,953,537 (Chl oupek et al)” (answer,
page 3). W reverse the stated rejection.

OPI NI ON

The process of appealed claiml1 calls for the
di sproportionation of a feedstock conprising propane, butane and
pent ane paraffins using what appellants argue are three critical
paranmeters: (1) a fluidized bed reactor; (2) a pressure |less

t han about 300 psig; and (3) with a catalyst conprising a
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crystalline alumnosilicate zeolite having an al pha val ue bel ow
about 10 (brief, pages 2-6).

Chl oupek di scl oses a process for disproportionating
paraffinic hydrocarbons with an acidic, crystalline
alum nosilicate catal yst (abstract). The catalyst is described
as “highly acidic” (colum 1, lines 10-11, and colum 2, |ines 5-
6), but the al pha value is never nentioned.

Morrison discloses a process for disproportionating propane
by contact with a catal yst conprising a crystalline zeolite
having a silica-to-alumna ratio of at |east 12, a Constraint
Index of 1 to 12 (colum 1, lines 47-53), and a high acid
activity as neasured by a high al pha value (see the “al pha test”
at colum 6, lines 11-21). No specific alpha values are
di scl osed by the Mrrison reference.

Har andi, which incorporates Mrrison by reference (see
colum 1, lines 66-67), discloses two disproportionation
reactions, one for propane and one for butane. Both reactions
use nedi um pore zeolite catalysts (colum 3, lines 27-36) with
the sane silica-to-alumna and Constraint Index limtations as
taught by Morrison. There is no disclosure of al pha val ues.

It is well settled that the exam ner bears the initial

burden of presenting a prinma facie case of obviousness based on
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the disclosures of the applied prior art references. See In re
Bell, 991 F.2d 781, 783, 26 USPQ2d 1529, 1531 (Fed. Cr. 1993);
In re Cetiker, 977 F.2d 1443, 1445, 24 USPQ2d 1443, 1444 (Fed.
Cr. 1992). The exam ner admts that none of the references
characterizes the zeolite catalysts in ternms of their al pha

val ues (answer, page 6). However, the exam ner states that
appel l ants are enpl oying “art-known zeolites prepared by art-
known net hods” (answer, page 6), citing appellants’ disclosure
that the particular zeolites used in the appealed clainms are
prepared by conventional nethods and are described in U S.
Patents 3,308,069 and 3, 702, 8862 (answer, page 6, and the

speci fication, page 7).

There is no disclosure or teaching in the applied references
to suggest using a zeolite catal yst having an al pha val ue | ess
than 10 in the clained disproportionation reaction. In fact,
| ooking at the prior art as a whole, the art teaches away from
usi ng such | ow al pha val ue catal ysts for disproportionation.
Morrison teaches the use of “high acid activity” and thus high

al pha val ues but, as argued by the exam ner, does not discl ose

21t is noted that Argauer et al., U S Patent 3,702, 886,
only discloses one al pha value catal yst, that being a ZSM5
cat al yst having an al pha value of 680 (see Table 12 in colum
12) .
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what “hi gh” values are.® Chloupek desires “highly acidic”

catal ysts and, as shown by Morrison, this type of catal yst has
hi gh al pha values. Finally, Harandi does not disclose al pha

val ues but incorporates-by reference Morrison (colum 1, |ine 66-
colum 2, line 2). Therefore, the comments about Morrison apply
al so to Harandi .

Accordingly, we agree with the exam ner that |ow al pha val ue
zeolite catalysts are known* but we find no reason or suggestion,
ot her than from appellants’ specification, to use these catal ysts
in the disproportionation reactions of Chloupek, Mrrison, or
Harandi. Were the | egal conclusion of obviousness is not
supported by facts, it cannot stand. See In re Warner, 379 F.2d
1011, 1016-17, 154 USPQ 173, 177-78 (CCPA 1967), cert. denied,
389 U. S. 1057 (1968). For the foregoing reasons, we find that

t he exam ner has not presented a sufficient factual basis to neet

3 Sorensen et al. (Sorensen), U S. Patent 4,754,100, of
record in this application, is a continuation-in-part of Mrrison
and has a simlar disclosure. However, Sorensen has the
addi tional disclosure that “high” al pha values are desired and
these are “typically about 100 to 500" (columm 5, |ines 44-55).
Furt hernore, Sorensen discloses a specific enbodi ment of a HZSM 5
catalyst with an al pha val ue of 194 (Exanple 1, colum 8, |ines
63- 65) .

4 See Male et al., Journal of Catalysis 6, 278-287 (1966),
and A son et al., Journal of Catalysis 61, 390-396 (1980), both
cited by appellants on page 7 of the specification.
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the initial burden of establishing a prima facie case of

obvi ousness. Therefore, the rejection of clains 1 to 20 under 35
U S.C. 8§ 103 as unpatentabl e over Chl oupek, Morrison or Harandi
IS reversed.

REVERSED

BRADLEY R GARRI S
Adm ni strative Patent Judge

CAMERON WEI FFENBACH
Adm ni strative Patent Judge

BOARD OF PATENT
APPEALS
AND
| NTERFERENCES

THOVAS WALTZ
Adm ni strative Patent Judge
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